Abstract

of the dissertation of S.I. Kopzhassarova on the topic: «Invalidity of the Debtor’s Transactions during the Rehabilitation and Bankruptcy Procedure», submitted for the degree of Doctor of Philosophy (PhD) in the educational program «8D04201-Jurisprudence»
The relevance of the dissertation research topic is determined by the need to preserve the debtor’s asset pool in rehabilitation and bankruptcy procedures, to ensure effective protection of creditors’ rights, and to maintain the stability of civil turnover. In a market economy, the unlawful or unjustified transfer of assets by an insolvent debtor, the granting of preference to certain creditors, as well as the conclusion of transactions aimed at reducing the asset pool, cause substantial harm to the interests of creditors. Therefore, the institution of declaring the debtor’s transactions invalid is an important legal mechanism that ensures the fairness and effectiveness of bankruptcy procedures.

The significance of declaring transactions invalid in rehabilitation and bankruptcy procedures is not limited to the resolution of an individual dispute. This institution makes it possible to return unlawfully transferred assets of the debtor, replenish the asset pool, and ensure the equal and fair satisfaction of creditors’ claims. In this regard, declaring the debtor’s transactions invalid should be considered not only as a general instrument of civil-law invalidity, but also as a special protective mechanism inherent in bankruptcy law.

The practical relevance of the research topic is related to the fact that rehabilitation and bankruptcy cases in Kazakhstan are consistently encountered in judicial practice, while disputes in this area are becoming increasingly complex. In the course of bankruptcy procedures, particular importance is attached to the proper determination of the legal nature of transactions concluded by the debtor in the pre-bankruptcy period, their impact on the asset pool, their consequences for creditors, and the grounds for declaring such transactions invalid. Insufficient specification of legal criteria may lead to different interpretations of the relevant rules by courts, administrators, creditors, and debtors.

Although current legislation provides for special grounds for declaring the debtor’s transactions invalid, their content, scope of application, evidentiary features, and correlation with the general civil-law grounds for invalidity have not been fully defined. This results in a lack of uniformity in law enforcement practice, the adoption of different decisions in similar factual circumstances, and the limitation of creditors’ ability to protect their rights. In this regard, there is a need for a comprehensive study of the special legal nature of declaring transactions invalid in rehabilitation and bankruptcy procedures.

The relevance of the topic is also supported by international experience. In developed legal systems, the challenge of transactions made by the debtor during the suspect period, preferential transactions, transactions concluded at below-market value, as well as other actions aimed at asset withdrawal, is recognized as a special legal institution within insolvency procedures. This approach is aimed at ensuring equality among creditors, preventing the unjustified withdrawal of the debtor’s assets, and improving the effectiveness of bankruptcy procedures.

In Kazakhstani legal doctrine, general civil-law issues of transaction invalidity have been studied to a certain extent. However, the special grounds for declaring the debtor’s transactions invalid in rehabilitation and bankruptcy procedures have not been sufficiently examined as an independent and comprehensive object of research. In particular, further scholarly analysis is required with regard to the correlation between declaring transactions invalid on general and special grounds, the legal nature of the suspect period, the invalidation of other legally significant actions affecting the debtor’s asset pool, and the legal status of bona fide and mala fide counterparties. In this regard, the dissertation research is aimed at revealing the legal nature of the institution of declaring the debtor’s transactions invalid, systematizing its special grounds, identifying problems in law enforcement practice, and improving the legislation of the Republic of Kazakhstan on rehabilitation and bankruptcy. The scholarly study of these issues will make it possible to improve the effectiveness of bankruptcy procedures, strengthen the protection of creditors’ rights, ensure the stability of the corporate sector, and reinforce the legal confidence of participants in economic turnover.

The purpose of the dissertation research is to provide a comprehensive analysis of the theoretical and legal foundations of the institution of declaring the debtor’s transactions invalid in rehabilitation and bankruptcy procedures, the general and special grounds for declaring such transactions invalid, as well as the legal mechanisms for the implementation of this institution, and to develop scholarly proposals for improving the legal regulation in this area.

Objectives of the study. To achieve this goal, the following objectives are set:

- to study the historical and legal development of the institution of declaring the debtor’s transactions invalid in rehabilitation and bankruptcy procedures and to systematize the stages of its development;

- to conduct a comparative analysis of the institution of invalidity of transactions in civil law and the legal features of declaring the debtor’s transactions invalid in rehabilitation and bankruptcy procedures, as well as to determine the theoretical grounds for expanding the scope of challengeable acts within these procedures;

- to systematize the theories of protection of creditors’ interests and to demonstrate their influence on the formation of the institution of declaring the debtor’s transactions invalid;

- to clarify the correlation between the general and special grounds for declaring the debtor’s transactions invalid, to specify the legal nature of the special grounds, and to propose a scholarly model for their systematization;

- to determine the legal characteristics of transactions declared invalid on special grounds under bankruptcy legislation, the conditions for their application, and the specific features of proof;

- to analyze the range of subjects, as well as the jurisdictional and temporal limits of declaring the debtor’s transactions invalid in rehabilitation and bankruptcy procedures, and to develop proposals for improving their legal regulation;

- to differentiate the legal status of bona fide and bad-faith counterparties, and to formulate proposals for clarifying the criteria for their assessment and the legal consequences thereof;

- to summarize the gaps in legal regulation in the field of declaring the debtor’s transactions invalid and to propose specific ways to improve the legislation and judicial practice of the Republic of Kazakhstan.

Methods of the research. The methodological framework of the dissertation research is formed by a set of general scientific and special legal methods of cognition, the use of which made it possible to ensure a comprehensive analysis of the legal nature, theoretical foundations, and practical aspects of the institution of declaring the debtor’s transactions invalid in rehabilitation and bankruptcy procedures.

The historical-legal method was used to examine the formation and evolution of the institution of bankruptcy, including the emergence and development of mechanisms for declaring the debtor’s transactions invalid. The application of this method made it possible to identify the historical prerequisites of contemporary legal regulation and to trace the genesis of special rules aimed at protecting the property interests of creditors.

The methods of analysis and synthesis were employed in studying the content and structure of legal norms governing the invalidation of the debtor’s transactions, as well as in summarizing scholarly approaches presented in domestic and foreign doctrine. Their use made it possible to systematize the general and special grounds for declaring transactions invalid and to establish their interrelation.

The comparative legal method was used in comparing the legislation of the Republic of Kazakhstan on rehabilitation and bankruptcy with analogous legal institutions in the Russian Federation, the United States, the Federal Republic of Germany, the United Kingdom, and other states. Its application made it possible to identify general trends and national specificities in the regulation of invalidation of transactions within bankruptcy proceedings, as well as to substantiate proposals for adapting effective foreign legal solutions to the conditions of the Kazakhstani legal system.

The formal legal method was applied in order to disclose the normative content of the special grounds for declaring the debtor’s transactions invalid as provided for in paragraph 2 of Article 7 of the Law of the Republic of Kazakhstan «On Rehabilitation and Bankruptcy», to clarify the conceptual framework, and to ensure the correct use of legal terminology.

The systemic-structural method made it possible to consider the institution of declaring the debtor’s transactions invalid within the system of rehabilitation and bankruptcy procedures, to determine its place and functional significance among other legal mechanisms, and to reveal the internal logic of bankruptcy avoidance and the interrelation between its substantive and procedural elements.

The methods of legal interpretation and juridical analysis were used in assessing statutory provisions and materials of judicial practice, substantiating scholarly conclusions, and developing proposals aimed at eliminating the identified gaps and contradictions in bankruptcy legislation.

The integrated application of these methods ensured the fulfillment of the objectives set in the dissertation research and made it possible to conduct an in-depth theoretical and legal, as well as practice-oriented, analysis of the institution of declaring the debtor’s transactions invalid. As a result, scientifically grounded proposals were formulated with a view to improving legal regulation and law enforcement practice.
Provisions Submitted for Defense:
1. The necessity of expanding and specifying the scope of the debtor’s transactions that may be declared invalid in rehabilitation and bankruptcy procedures under Article 7 of the Law of the Republic of Kazakhstan «On Rehabilitation and Bankruptcy» is substantiated. It is proposed that other legally significant actions resulting in a reduction of the debtor’s asset pool or the emergence of monetary obligations to individual creditors, as well as decisions of the bodies of a legal entity, should also be regarded as the debtor’s transactions. This approach will make it possible to provide a more comprehensive legal coverage of the debtor’s actions entailing property-related consequences through the mechanism of declaring transactions invalid in rehabilitation and bankruptcy procedures.

It is proposed to supplement Article 7 of the Law of the Republic of Kazakhstan «On Rehabilitation and Bankruptcy» with paragraph 2-1 as follows:

«2-1. Other legally significant actions resulting in a reduction of the debtor’s asset pool or the emergence of obligations to creditors, as well as decisions of the bodies of a legal entity, shall also be regarded as the debtor’s transactions and may be declared invalid on the grounds established by this Article.»
2. It has been established that the special grounds for declaring the debtor’s transactions invalid, as provided for in paragraph 2 of Article 7 of the Law of the Republic of Kazakhstan «On Rehabilitation and Bankruptcy», are not uniform in their legal nature or in the specific features of proof. In this regard, it is proposed to systematize them with due regard to the objective economic consequences and the subjective orientation of the transaction, by distinguishing three independent categories: (1) transactions that unjustifiably reduce the debtor’s estate; (2) preferential transactions that violate the principle of equality of creditors; and (3) transactions concluded with the intent to cause harm to creditors or without the intention of producing the corresponding legal consequences. The proposed differentiation makes it possible to clarify the legal nature of the special grounds and to substantiate that they constitute an independent legal instrument in the field of bankruptcy, distinct from the general grounds for the invalidity of transactions provided for by civil legislation.
3. In order to clarify the temporal limits for declaring the debtor’s transactions invalid in rehabilitation and bankruptcy procedures, it is proposed to formally define the concept of the “suspect period” in Article 1 of the Law of the Republic of Kazakhstan «On Rehabilitation and Bankruptcy» as an independent legal category. Defining the suspect period as the period of time within which transactions concluded prior to the commencement of rehabilitation and/or bankruptcy proceedings may be reviewed and declared invalid on the grounds provided for by civil legislation and this Law would make it possible to specify the scope of application of the institution of invalidity of the debtor’s transactions, unify law enforcement practice, and strengthen legislative certainty.

In this regard, it is proposed to supplement Article 1 of the Law of the Republic of Kazakhstan «On Rehabilitation and Bankruptcy» with the following provision:

«Suspect period means the period of time prior to the commencement of rehabilitation and/or bankruptcy proceedings during which transactions concluded by the debtor may be reviewed and declared invalid on the grounds provided for by civil legislation and this Law».
4. It is substantiated that the current duration of the suspect period, which is three years, is insufficient to fully cover suspicious transactions concluded before the commencement of rehabilitation and bankruptcy procedures. Law enforcement practice shows that, foreseeing the possible initiation of rehabilitation and/or bankruptcy proceedings, a debtor may transfer property in advance, long before the commencement of the relevant procedures, to affiliated or other persons. This circumstance necessitates a reconsideration of the duration of the suspect period. In this regard, extending it to ten years would strengthen the mechanisms for restoring the debtor’s estate, prevent abuse of rights, and ensure more effective protection of creditors’ interests.

In this connection, it is proposed that, in paragraph 1 of Article 7 of the Law of the Republic of Kazakhstan «On Rehabilitation and Bankruptcy», the words “within three years” be replaced with the words “within ten years prior to the commencement of rehabilitation and/or bankruptcy proceedings.”

In addition, it is proposed to bring into conformity with the new wording of this provision the rules of paragraph 24 of the Normative Resolution of the Supreme Court of the Republic of Kazakhstan «On the Practice of Applying Legislation on Rehabilitation and Bankruptcy», concerning the three-year period established by paragraph 1 of Article 7 of the Law.
5. It has been established that the current procedure for calculating the limitation period for claims seeking to declare the debtor’s transactions invalid in rehabilitation and bankruptcy procedures does not in all cases ensure effective protection of creditors’ rights. In cases where the court determines that the timely filing of a claim to declare a transaction invalid was objectively impossible due to the bad-faith actions of the previous administrator, it is proposed to establish at the legislative level a special rule according to which the limitation period shall be calculated from the date of appointment of the new administrator. Such an approach would contribute to strengthening the protection of creditors’ interests, expanding the possibilities for detecting unlawful transactions, and increasing the effectiveness of mechanisms for returning withdrawn assets to the debtor’s estate.

In this regard, it is proposed to supplement Article 7 of the Law of the Republic of Kazakhstan «On Rehabilitation and Bankruptcy» with paragraph 3-1 as follows:

«3-1. If the court determines that the timely filing of a claim for declaring a transaction invalid was objectively impossible due to the bad-faith actions of the previous administrator, the limitation period for such a claim shall be calculated from the date of appointment of the new administrator».
6. Within the system of legal consequences of declaring the debtor’s transactions invalid, it is proposed to provide a special mechanism for changing the priority of satisfaction of the claims of a bad-faith counterparty. Where it is established that, at the time of concluding the transaction, the counterparty knew or should have known of the debtor’s intention to cause harm to creditors, satisfaction of that counterparty’s claims in the general порядке within the bankruptcy procedure is contrary to the principle of equality of creditors. In this regard, it appears justified to subordinate the claims of such a counterparty to the last rank of priority. The implementation of this approach would make it possible to prevent abuse of rights, ensure compliance with the principle of equality of creditors, and contribute to achieving a fair outcome of the bankruptcy procedure.
7. In order to clarify the legal position of a bona fide counterparty in disputes concerning the invalidation of the debtor’s transactions in rehabilitation and bankruptcy procedures, it is proposed to supplement paragraph 25-1 of the Normative Resolution of the Supreme Court of the Republic of Kazakhstan No. 2 dated 2 November 2023 «On Certain Issues of the Application by Courts of Legislation on Rehabilitation and Bankruptcy of Legal Entities and Individual Entrepreneurs» by establishing criteria for assessing the good faith of a counterparty. In particular, when determining whether a counterparty acted in good faith, it is proposed to take into account the following circumstances: (1) whether the transaction was concluded at market value and on ordinary terms; (2) whether the counterparty lacked affiliation or any other close connection with the debtor; (3) whether the transaction had a reasonable economic purpose; and (4) whether the counterparty was unaware, and was not obliged to be aware, of the debtor’s insolvency.
Description of the main research results.

The objectives of the dissertation have been fully achieved. The dissertation provides a comprehensive study of the theoretical and legal nature of the institution of declaring the debtor’s transactions invalid in rehabilitation and bankruptcy procedures. The correlation between the general provisions on invalidity of transactions in civil law and the special grounds applied in bankruptcy procedures has been determined, and their legal features have been systematized.

As a result of the study, the special grounds for declaring the debtor’s transactions invalid are substantiated as an independent legal institution. The legal characteristics, conditions of application, evidentiary features and legal consequences of transactions declared invalid on special grounds have been identified.

The dissertation substantiates the need to consider other legally significant actions that result in a reduction of the debtor’s asset pool or the emergence of obligations to creditors, as well as decisions of the bodies of a legal entity, as the debtor’s transactions. In this regard, a specific legislative proposal has been developed to supplement Article 7 of the Law of the Republic of Kazakhstan “On Rehabilitation and Bankruptcy”. In addition, the jurisdictional and temporal limits for filing claims, as well as the legal status of bona fide and mala fide counterparties, have been analyzed. The need to ensure a balance between restoring the debtor’s asset pool and protecting the rights of bona fide counterparties has been proven.

Based on the results of the study, scientifically grounded proposals have been developed to improve the legislation of the Republic of Kazakhstan on rehabilitation and bankruptcy, unify judicial practice and strengthen mechanisms for protecting creditors’ rights. The results obtained may be used in the development of the doctrine of bankruptcy law, in law enforcement practice, and in the preparation of educational, scientific and methodological materials.
Justification of the novelty and significance of the obtained results.

In Kazakhstani legal science, the issues of declaring the debtor’s transactions invalid in rehabilitation and bankruptcy procedures have not yet been sufficiently studied in a comprehensive manner. Although existing scholarly works address the general civil law grounds for the invalidity of transactions or certain aspects of bankruptcy procedures, the legal nature, scope of application, evidentiary features and legal consequences of declaring the debtor’s transactions invalid on general and special grounds have not been fully examined as an independent object of scientific research.

The scientific novelty of the study is determined by the comprehensive analysis of the institution of declaring the debtor’s transactions invalid in rehabilitation and bankruptcy procedures. The dissertation substantiates the distinction between this institution and the general provisions of civil law on the invalidity of transactions, and also determines the independent legal significance of the special grounds provided for by bankruptcy legislation. The study systematizes the special grounds for declaring the debtor’s transactions invalid and identifies their legal characteristics, conditions of application and evidentiary features. In addition, the necessity of considering other legally significant actions that result in a reduction of the debtor’s asset pool or the emergence of obligations to creditors, as well as decisions of the bodies of a legal entity, as the debtor’s transactions is substantiated.

The theoretical significance of the obtained results is characterized by their contribution to clarifying the legal nature of the institution of declaring the debtor’s transactions invalid, the scientific systematization of its general and special grounds, and the development of the doctrine of bankruptcy law. The practical significance is determined by the development of specific proposals for improving the Law of the Republic of Kazakhstan “On Rehabilitation and Bankruptcy”, as well as by the implementation of the research results in the educational process and practical activities. As a result of the dissertation research, a total of 6 implementation acts were obtained, of which 4 confirm implementation in the educational process and 2 confirm implementation in practical activities.
Compliance with the directions of science development or state programs.

The dissertation research corresponds to the priority directions of the development of legal science aimed at strengthening the principles of the rule-of-law state in the Republic of Kazakhstan, ensuring freedom of entrepreneurial activity, protecting property rights, and implementing guarantees of judicial protection. The research topic corresponds to the objectives of ensuring economic stability, developing the entrepreneurial environment, increasing the openness and accountability of the corporate sector, and modernizing legal institutions, as set out in the National Development Plan of the Republic of Kazakhstan until 2029, approved by Decree of the President of the Republic of Kazakhstan No. 611 dated July 30, 2024. In addition, the dissertation is consistent with the objectives of increasing the transparency of procedures for the distribution of property assets, specifying legal criteria, and preventing abuses, as provided for in the Anti-Corruption Policy Concept of the Republic of Kazakhstan for 2022-2026, approved by Decree of the President of the Republic of Kazakhstan No. 802 dated February 2, 2022. Improving the institution of declaring the debtor’s transactions invalid makes it possible to limit bad-faith actions in bankruptcy procedures, ensure the preservation of the debtor’s asset pool, and provide effective protection of creditors’ rights.
Description of the doctoral student’s contribution to the preparation of each publication.

The main scientific results of the dissertation prepared for the degree of Doctor of Philosophy (PhD) are reflected in 9 publications on the topic of the dissertation research. Of these, 1 article was published in an international peer-reviewed scientific journal indexed in the Scopus database with a CiteScore percentile of 84%; 4 articles were published in journals recommended by the Committee for Quality Assurance in Science and Higher Education of the Ministry of Science and Higher Education of the Republic of Kazakhstan; and 4 articles were published in the proceedings of international scientific and practical conferences. The doctoral student’s contribution to the preparation of these publications consisted in collecting and analyzing scientific literature on the research topic, studying regulatory legal acts and judicial practice, developing the structure of the articles, formulating the main scientific provisions and conclusions, and presenting the results of the dissertation research in the form of scientific publications. In co-authored works, the doctoral student made the main contribution to the formation of the key ideas of the research, the conduct of legal analysis, and the development of scientific conclusions and proposals.
